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CONSTITUTIONAL AMENDMENTS

By RUTH MCQUOWN*
The 1952 General Assembly of Kentucky selected two proposed amendments to the Constitution of Kentucky for presentation to the voters of the state in November, 1953: one to permit
a "short ballot" for state officers,' and the other to repeal the inflexible formula prescribed by the Constitution for the distribution of school funds and to provide legislative determination as
to the method of distribution. 2 Constitutionally limited to two
as the number of amendments which can be submitted to the
voters by a single legislative session, the legislature gave priority
to these two over other proposals which would have lowered the
voting age from 21 to 18 years; 3 lifted the 60-day limit on legislative sessions; 4 and permitted reorganization of the judicial branch
by the legislature.3 This last proposal, together with the so-called
"short ballot" amendment, was submitted to the General Assembly by the Constitutional Review Commission. 6 The Commission
did not recommend consideration of the school fund amendment
in its 1952 report, because a case then pending in the Court of
Appeals indicated "that the interpretation given the Section for
many years is erroneous."7
The Constitution now provides for the election of eight state
officers: the Governor, Lieutenant Governor, Commissioner of
Agriculture, Labor and Statistics, Treasurer, Auditor, Secretary
of State, Attorney General, Superintendent of Public Instruction,
and Clerk of the Court of Appeals. It also provides for a threemember Railroad Commission which is elected by districts but
which functions on a state-wide basis. These officers are limited
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to a term of four years and are ineligible to succeed themselves.
Students of government have long contended that a truly efficient
and responsible state administration in Kentucky is impossible
with responsibility for administration in the executive branch
thus divided among independently elected officers. Election returns indicate, furthermore, that these officers other than the Governor are responsible frequently to only a minority of the public,
evidenced by the small vote for secondary state officials as compared with that for Governor.
The "short ballot" amendment is designed to relieve the overburdened voters of the selection of purely administrative officials
whose qualifications they are not in a position to determine, and
to place greater responsibility on the Governor for the determination of policy and conduct of administration. Under the amendment, references to the offices of Treasurer, Commissioner of Agriculture, Secretary of State, and Superintendent of Public Instruction would be omitted from Sections 91, 93, and 95 of the Constitution, thereby making it possible for the General Assembly to
provide for their appointment rather than election.8 The amendment also would remove the limitation in Section 93 to a term of
four years for statutory state officers and would restrict them only
to a "reasonable term of years" to be prescribed by law. Such officers would be eligible to succeed themselves in office. As the
Constitution Review Commission has concluded, "there are a
great many advantages in being able to capitalize, if desired, upon
the experience of a term of years." 9 Only the Governor, Lieutenant Governor, Auditor, Attorney General, Clerk of the Court
of Appeals, and Railroad Commissioners would be ineligible for
succeeding terms.
The offices of Attorney General and Auditor of Public Accounts would continue to be elective. In the opinion of the Constitution Review Commission, "the Attorney General should be
free from the domination of the Governor and should not, therefore, be indebted to him for his appointment and.., the Auditor
' The General Assembly has already exercised its power under Section 94 of
the Constitution to abolish the office of Register of the Land Office; the proposed
amendment therefore deletes reference to that office from Section 91.

of the Constitution Review Commission, 1952, The Comnmission,
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of Public Accounts, or a Comptroller, should also be elected to
serve as an independent check on State finances, free from the
Administration in power."' 0 The amendment would add a provision with regard to the duties of these two officers that they
"shall be such as may be prescribed by law and as may properly
appertain to the offices." This provision was inserted by the
Commission "in order that the powers and duties of these officers
may not be seriously abridged."" The Committee on Functions
and Resources of State Government had recommended in its final
report in December, 1951, that all state administrative officials except the Governor and Lieutenant Governor be made appointive,
and that the Auditor be selected by the legislature "so that the
General Assembly may have the best possible tool for checking
upon the extent to which administrative officials carry out the
basic policies laid down by law.'

2

The legislature, however, ac-

cepted the recommendation of the Constitution Review Commission with regard to the continued requirement in the Constitution
for the election of Auditor and Attorney General.
The proposed amendment does not affect those sections of
the Constitution which provide for the popular election of the
Clerk of the Court of Appeals and Railroad Commissioners. In its
1950 report the Constitution Review Commission classified as
"immediately pressing" constitutional changes which would give
the Court of Appeals full power to choose the Clerk, and which
would remove the requirement for election of the Railroad Commissioners.' 3 Because these offices are provided for in the Constitution under the titles "The Judicial Department" and "Railroads
and Commerce", respectively, it may be assumed that the constitutional limitation that an amendment shall relate to only one subject would prevent their inclusion in this amendment, which relates to officers for the state at large in the executive department.
Two relatively minor changes would be effected also by this
"short ballot" amendment. Sections 84, 85, and 87 would be
changed to eliminate mere absence of the chief executive from the
10 Id.
at 16.
Ibid.
Final Report: Findings and Recommendations, Committee on Functions and
Resources of State Government, Frankfort, Kentucky, December, 1951, p. 2.
" Report of the Constitution Review Commission, 1950, The Commission,
Frankfort, Kentucky, 1950, pp. 15, 35, and 49.
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state as a reason for assumption of his duties by the Lieutenant
Governor, or by the President pro tempore of the Senate when
the Lieutenant Governor is administering the government. Instead, the chief executive's inability "to discharge the duties of
his office" would be substituted as a cause for such assumption of
duties. Section 92 would be amended to require that, in addition
to having been a practicing lawyer for eight years before his election, the Attorney General must at the time of his election be a
"member in good standing of the Bar of Kentucky."
It should be noted that the amendment does not in itself
make the offices of Treasurer, Commissioner of Agriculture, Secretary of State, and Superintendent of Public Instruction appointive, but rather leaves to the legislature the determination
as to the manner in which state officers not provided for in
the Constitution shall be chosen. Its implications for state administration, however, reach beyond merely the method of selecting these four officers. Adoption of the amendment would enable
the legislature to provide for a thoroughgoing reorganization of
the administrative branch, which might likely involve the abolition of some offices and the transfer of their duties to present or
future statutory departments.
The second amendment which the General Assembly has
proposed to the voters for 1953 was urged by the state Department
of Education and education groups generally to remove what
many consider to be the chief obstacle to educational progress in
the state: the rigid formula prescribed by the Constitution for the
distribution of school funds. Section 186 requires that 75 per cent
of the common school fund (which now amounts to more than
$30,000,000) be distributed to school districts on a census-pupil
basis, or in proportion to the number of children living in each
district. 14 The remaining 25 per cent of the fund, referred
to as the equalization fund, may be distributed on other
than a census-pupil basis. The statutes require that the per capita
fund may be used only for payment of teachers' salaries. The inequalities which result in those salaries over the state are to be ex"This section originally provided that all of the common school fund should
be distributed on a census-pupil basis. In 1941 it was amended to require that 90
per cent be so distributed and again in 1949 to provide for the present requirement
of 75 per cent on such basis.
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pected. Such method of distributing aid takes no account of the
increased costs necessary to provide satisfactory schools in sparsely
populated areas or of the number of children actually attending
the schools. Furthermore, the equalization fund, which is distributed on the basis of need in relation to the local districts'
ability to finance education, often has the effect of rewarding
those who make no effort to help themselves and penalizing
those who do.
In February, 1952, the Court of Appeals was confronted with
a holding from the Franklin Circuit Court that distribution of
the common school fund should be on the basis of the number
of children of school age actually attending school. The Court of
Appeals, however, reversed this decision and affirmed the longaccepted interpretation of Section 186 that distribution should be
on a per capita basis of children of school age residing in the district, regardless of whether they were actually in school.' 5 As to
the wisdom of the manner of distribution which they found the
Constitution to require, the Court concluded that it "is a question to be submitted to the people by the Legislature through an
amendment of Section 186."
Such amendment was forthcoming, and as adopted by the General Assembly it proposes to place the method of distributing the
entire school fund at the discretion of the legislature. Its acceptance by the voters in 1953 would do much to remove the obstacles to a modern program of education in Kentucky. The basic
features of such an educational plan were set forth by the Committee on Functions and Resources in its recommendations for
establishment of a "minimum foundation program" for the state. 10
As outlined by the Committee, a minimum standard of education
would be established for the state, financed by both the state and
local school districts. The amount of local support would be computed on a sound and equitable basis of ability to pay; the state
would then supply the necessary funds to guarantee a minimum
program of education for each child in the state.
As originally introduced in the legislature, the proposed
amendment contained a provision that no school district should
1

Hodgldn v. Kentucky Chamber of Commerce, 246 S.W. 2d 1014 (Ky. 1952).
Final Report: Findingsand Recommendations, Committee on Functions and

Resources of State Government, Frankfort, Kentucky, December, 1951, pp. 17-25.
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receive from the school fund in any fiscal year less than it received in the fiscal year ending June 30, 1952, but should the total
fund be less than in that year, each district would receive a proportionate reduction.1 7 This proviso had been recommended by
the Committee on Functions and Resources on the ground that
"if state funds were distributed solely on the basis of need, many
districts would no longer be eligible for such money."' 8 The General Assembly, however, deleted this proviso and simply worded
the amendment to provide that the legislature shall provide the
manner of distribution of the fund.
It is too early to venture any predictions as to how these two
amendments will be received at the polls in 1953. Reaction at the
public hearings on proposed amendments during the legislative
session gave no indication of organized opposition to the "short
ballot" amendment, and did point to well-organized support for
the school fund amendment from the state Department of Education, parent and teachers groups throughout the state, and educational leaders generally.

' H.B. 322, 1952 Kentucky General Assembly.
'" Final Report: Findings and Recommendations, Committee on Functions and
Resources of State Government, Frankfort, Kentucky, December, 1951, p. 21.

